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Before the RECEIVED

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 205.54

JAN 15 2003
Inthe Mauer of FEDERAL COMMUNICATIONS COMMISSKOM

DFFICE OF THE SECRETARY
Amendmem of Section 73.202(b). MB Docket No. 02- 124

Table of Allotments, RM-0446
FM Broadcast Siations.

{Amboy. California)

TO:  Jnhn A. Karousos
Assistant Chief, Audio Division
Office of Broadcust License Policy
Media Burcau

OPPOSITION ‘1OMOTION FOR ILEAVE TO JILE RESPONSE

Infinity Radio Opcrations, Inc. (“Infinity”). licensce of FM radio station KMXB,
Henderson Nevada, by its attorneys, hereby opposcs the Motion For Leave To File
Response filed by Cameron Broadcasting. Inc. (“Cameron’) on December 31, 2002. This
Opposition is timety filed pursuant 1o Sections L4(h) and |.45(b) of the Commission’s
Rules. In support of this Opposition, Infinity respectfully states as follows:

This case involves the legitimate rulemaking proposal made by KHWY, Inc., to
allot Channel 237A to Amboy. California, and a defective counterproposal submitted by
Cameron. On November 6. 2002, Infinity filed a« Motion To Dismiss Cameron’s
counterproposal; Cameron filed an opposition 10 that morion on November 20, 2002; and
Infinity filed a reply 1o the opposition on December 10. 2002, thereby completing rhe
authorized pleading cycle.

On December 31. 2002, three weeks after the pleading cycle closed, Cameron

filed & Motion for Leave to File Response. citing an alleged need “to set ihe record
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straight.” and a pleading titled Response To Reply (ToCorrect The Record). Cameron’s
cxcuses for tiling an extra pleading are nothing more than contrived irrelevancies, which,
il permitted to expand the pleading cycle here. will create an unlimited precedent for
doing so inall future cases. Indeed. with every additional word i submits, Cameron
further proves the Comimssion’s principle that defective counierproposals waste
Commission resources and must he foreclosed. Cameron’s request to file a normally
unauthorized pleading must be denied.

Al the outsct, it must he made clcar that nothing in Cameron’s proferred Response
alters any of the multiple defects in its counterproposal. That dispositive fact noled, the
lollowing addresses the particular allegations of “record straightening” that Cameron
advaices:

l. Cameron lirst purports “io correct™ the record by stating that “Infinity’s
sugeestion ol some lack of diligence on Cameron’s pari is flatly wrong.” Response at 2.
However. ihe record clcarly shows that. on October 23, 2001, the Commission released a
Public Notice. Repoi-I No. 2506, reporting the filing of Marathon’s Tecopa
counterproposal and setting a date for reply comments on November 7, 2001.
Accordingly, the Tecopa proposal was plainly a matter of public knowledge when
Camcron filed its counterproposal on July 15, 2002. Cameron does not specify and
Infinity does not know what database failed to reference the Tecopa proposal and public
notice when Cameron filed. Bui one thing is clear — the kind of intemperate response
that Cameron seeks leave to file is irrelevant 10 the merits and does not justify allowance

of an unauthorized pleading.
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2. Cameron next purports “io correct”™ the record as io Infinity's assertion
that the Commission “summarily”™ dismissed the FERN counterproposal because the
dismissal oceurred “more than a year™ (hold and italics in Cameron's original) after it
was liled. Response at 2-3. However. contrary 10 Cameron's asscrtions. the term
“summary T has a substantive, as well as temporal, wise. A summary dismissal can be a
brief stulement or account covering the main points, one that is without formality. The
Commission’s trcatment of the FERN counterproposal was summary in that the
Comnussion found the counterproposal so unworthy of consideration that it dismissed ihe
counterproposal, without even putting it oul for public comment.

3. Cumeron’s next “correction” is io note that Marathon’s counsel had
“actual knowledge™ (bold and ilalics again in Cameron's original) of the FERN
counterproposil because its counsel had previously urged that counterproposal's
dismissal. Response at 3-4. To the extent that Cameron’s argument IS suggesting that
Murathon's counsel filed the Tecopa proposal in had faith, itis an ad hominen attack on
a respected member of the bar that has ne place in any Commission proceedings, no less
as a justification to file an unauthorized pleading The fact that Marathon’s counsel had
previously opposed the FERN counterproposal on behall of a different client did not
preclude him {rom relying on the Commission’s database as it stood at rhc time he filed
Marathon’s Tecopa proposal.

4 In the same vein. Cameron seeks leave to "'to correct” the record to note
that Infinity’s counsel submitied comments in the Parker, Arizona, rulemaking
proceeding regarding the FERN counterproposal. Response at 4. However, the

happenstance thai Infinity’s counsel was also involved in Parker, Arizona, has no



significance here. Inany event. Infinity’s counsel was uninvolved in the Tecopa
proceeding und did not know of the relationship that Cameron is drawing between the
Tecopa and FERN proposals.

Finally, Infinity notes that the very recent decision in Wisner, Ruston,

Clayton, and Saint Joseph. Louisiana, Docket No. 01-19, released January 8, 2003,

applies o bright line test on short-spaced counterproposals that compels dismissal of
Cameron’s counterproposal. In Wisner, a pending counterproposal that was obviously
and fatally shorl-spaced to an existing station was still found to block that existing
station’s subsequently filed upgrade counterproposal in a separate proceeding.

For the foregoing reasons, the Commission should deny Cameron’s Motion For
l.eave To File Response and proceed expeditiousty to resolve this proceeding on the
record made.

Respectiully submitied,

INFINITY RADIO OPERATIONS, INC

-

By: /!'.72}’1,\)%/ /4%

Steven A. Lcrmen V

Dennis P. Corbett

Howurd A. Tepel

Linda D. Feldmann

John W. Bagwell {Admitted Virginia only)

Leventhal, Senter & Lerman P.L.L.C.
2000 K Sueet, NW -- Suite 600
Washingion, DC 20006-1809
202-429-8970

Its Counsel

January 15, 2003
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CERTIFICATE OF SERVICE

1. Joan M. Trepal, a secretary in the Jaw firm of Leventhal Senter & Lerrnan
PLLC, hereby certity that on this 15" day of January, 2003, caused copies of the
forcgoing “Opposition to Motion For Icave to File Response” to he placed in the U.S.

Postal Service, first class postage prepaid, addressed to the following persons:

John A. Karousos, Assistant Chief Deborah A. Dupont

Audio Division Audio Division

Federal Communications Commission Federal Communications Commission
445 Twelfth Street, SW—Room 3-A266 445 Twelfth Street, SW — Room 2-A834

Washington, DC 20554 Washington, DC 20.554

Anne Thomas Paxson, Esq. Dean R. Brenner, Esq.

Boi-sari & Paxson Crispin & Brenner, P.L.L.C.

2021 L Street, NW. Suite 402 1156 15" Street, NW, Suite 1105
Washington, DC 20036 Washington, DC 20005

(Counsel for Farmwaorker Educational (Counsel for Pahrump Radio, Inc.,

Radio Network, Inc., Licensee of Permit  Licensee of KNYE(FM), Pahrump, NV)
971003ME, Parker, AZ)

Joseph D. Sullivan, Exq. David D. Oxenford, Jr., Esq.

Latham & Watkins Shaw Pittnian

555 11" Street, NW, Suite 1000 2300 N Street, NW

Washington, DC 20004- 1304 Washington, DC 20037-1128

(Counsel for KIUL License, LLC. (Counsel for Baker Broadcasting, L.L.C.,

Licensee of KSTJ(FM), Boulder City. Licensee of KBKK(FM), Baker, CA)

NV)

Marissa G. Repp, Esy. Maithew H. McCormick, Esq.

F. William LeBeau, Esq. Reddy, Begley & McCormick, LLP

Hogan & Hartson L.L.P. 2175 K Street, NW — Suite 350

555 Thirteenth Street, NW Washington, DC 20037-1845

Washinglon, DC 20004-1 109 (Counsel for Route 66 Broadcasting,

(Counsel for KHWY, In¢.) ILLC, Licensee of KZKE(FM), Seligman,
AZ)

Lee J. Peltzman, Esq. Mark N. Lipp, Esq.

Shainis & Peltzman, Chartered Shook, Hardy & Bacon, LLP

1850 M Street. NW 600 14" Street, NW

Suite 240 Suite 800

Washington, DC 20036 wishington, DC 20005

(Co-counscl for Marathon Media Group, (Co-counsel for Marathon Media Group,
L.L.C)) L.L.C)



Harry F. Cole, Esq.

Altson J. Shapiro, Esq.

Fletcher, Heald & Hildredth, P.L.C.
1300 North 17" Street - | 1" Floor
Arlington, VA 22209-3801
(Counsel for Cameron Broadcusting,
Inc.)
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